
No, 5665

IN THE

United States Circuit Court of Appeals

FOR THE NINTH CIRCUIT

SAMUEL H. ROBINSON,
Appellant,

VS.

UNITED STATES OF AMERICA,
Appellee.

>

APPELLANT'S PETITION FOR A
REHEARING

Francis V. Keesling,

Sidney Rhein,

H. H. Harris,

Attorneys for Appellant and Petitioner,

FILED
in?lU

i KS :-.? *i-i

CL.





No. 5665

IN THE

United States Circuit Court of Appeals

FOR THE NINTH CIRCUIT

SAMUEL H. ROBINSON,
Appellant^

VS.

UNITED STATES OF AMERICA,
Appellee.

>

.J

APPELLANT'S PETITION FOR A
REHEARING

To the Honorable Frank H. Rudkin and to the Honor-

able Frank S. Dietrich, and to the Honorable Curtis

D. Wilbur, Circuit Judges of the United States Cir-

cuit Court of Appeals, for the Ninth Circuit:

The petition of appellant for a rehearing of the above

entitled cause respectfully shows:

The conviction of your petitioner, Samuel H. Robin-

son, of the charge of using the mails to defraud was

affirmed by this Court in its opinion filed June 17, 1929.

That in said opinion, on page 5 thereof, after discus-

sion of certain assignments of error interposed by this

appellant and considered adversely, it was stated:

''Of course a different rule would apply to acts

and declarations after the conspiracy had termi-



nated, or after the appellant had openly severed
his connection therewith, but whether any such acts

or declarations were admitted in evidence we are
not advised and must decline to scrutinize a volumi-
nous record with a view of ascertaining that fact."

Your petitioner respectfully states that he endeavored

in his brief to set forth the very declarations upon which

he based the aforesaid assignment of error; that they

were referred to therein so that by reference to the ex-

hibit numbers quoted the declarations would be before

the Court for its examination and scrutiny, but that

through inadvertence they were not set forth in haec

verba in the brief itself in accordance with the strict

letter of the rules of this Court.

The attention of this Court is called to the argument

in connection therewith in this appellant's brief under

the following heading:

^'EVIDENCE WAS ERRONEOUSLY AD-
MITTED AGAINST APPELLANT ROBIN-
SON OF ACTS, DECLARATIONS AND AD-
MISSIONS OF CO-DEFENDANTS SUBSE-
QUENT TO TERMINATION OF SCHEME.
(Brief, page 62.)

^The foregoing testimony has to do with excep-
tions 97 to 103, inclusive, which exceptions apply
to the introduction of all the documents introduced
in evidence in portions stated as Government Ex-
hibit Nos. 9^ to 103, inclusive." (Brief, page 64.)

It was intended that the statement:

''All the documents introduced in evidence
. . . as Government Exhibits Nos. 95 to 103,
inclusive,"

be deemed the declarations referred to in the caption



and the declarations relied upon by petitioner as preju-

dicially erroneous. With respect thereto, we quote

further, certain excerpts from pages 65 and 66 of ap-

pellant's brief:

'Those documents were the indictment letters m
the main, written by defendants Kassmir and Ran-

dolph, to Miss Durham and Mrs. Beans.

''Without exception, they were written and re-

ceived subsequent to January, 1926; that is, subse-

quent to the termination of the scheme. . . .

"The exhibits were accorded full probative value

for all purposes against defendant Robinson. They

are, as shown on their face, declarations and state-

ments from certain of the co-defendants charged as

participants in the scheme. There should have

been a clear statement to the jury that they should

not be deemed binding upon the defendant Robm-

son.

"As to all those letters, there is not the slightest

trace of evidence connecting defendant Robinson

with them. He had no knowledge of their con-

tents; of the fact that they had been sent or re-

ceived; there was no participation by him in their

composition; the letters themselves contained noth-

ing to indicate he was aware of their existence; . . .

"In other words, this defendant was convicted

on twelve of the thirty-six counts considered by

the jury. Each count was based on a letter. Of

the twelve counts upon which this defendant stands

convicted, eight were based entirely upon the send-

ing of the letters here complained of with which he

had nothing to do.

"The scheme terminated in January, 1926, and

the last letter upon which this defendant Robinson

was convicted was dated March 8th, 1927, one year

and three months subsequently."

It is this appellant's contention that eight of the twelve

counts upon which conviction was had were based solely



and entirely upon the admission of these inadmissible

declarations.

Appellant's brief (beginning at page 44 thereof) sets

forth at length the argument as to the date of the termi-

nation of the scheme.

It is admitted that a strict adherence to the letter of

the rules of this Court required the setting forth and

printing in full of the nine documents stated as Govern-

ment Exhibits Nos. 95 to 103, inclusive. Failure to

comply with the rules w^as due to inadvertence.

Your petitioner respectfully urges relief from the

strict application of the rule, and that the Court con-

sider the exhibits which your petitioner urges are inad-

missible declarations against him, because two-thirds

of the twelve counts upon which conviction was had

were based exclusively upon these very exhibits; and

because their prejudicial character, which is evident on

their face, prejudiced the defense of your petitioner on

the four remaining counts.

Your petitioner further urges that the assignment of

error should be fully considered to avoid a miscarriage

of justice.

Your petitioner therefore respectfully requests that he

be granted the opportunity to present fully to the Court

the evidence supporting the assignment of error.

Dated, San Francisco, California, July 15, 1929.

Respectfully submitted,

Francis V. Keesling,

Sidney Rhein,

H. H. Harris,

Attorneys for Appellant and Petitioner.
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CERTIFICATE OF COUNSEL
I hereby certify that I am of counsel for plaintiff in

error and petitioner in the above entitled cause, and that

in my judgment the foregoing petition for a rehearing is

well founded in point of law as well as in fact, and that

said petition for a rehearing is not interposed for delay.

Dated, San Francisco, July 15, 1929.

Francis V. Keesling,

Of Counsel for Appellant and Petitioner,




